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Court of Appeals of the District of Columbia. 


No. 3608. 

Security Savings & Commercial Bank, a Corporation, Appellant, 

vs. 

District op Columbia. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64453. 

Security Savings & Commerical Bank, a Corporation, Plaintiff, 

vs. 

District of Columbia, a Municipal Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the folowing papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 18, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64463. 

Security Savings & Commerical Bank, a Corporation, 


vs. 

District op Columbia, a Municipal Corporation. 

The plaintiff, the Security Savings & Commercial Bank, a corpo¬ 
ration organized under the laws of the State of West Virmnia, and 
engaged in business in the District of Columbia, sues the defendant, 
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the District of Columbia, a municipal corporation, for money pay¬ 
able by the defendant to the plaintiff, for that; 

Whereas, heretofore, to wit, on the fourth day of August, 1919, 
there was in force in the District of Columbia an Act of Congress 
entitled “Taxation of Personal Property’^ approved July 1, 1902, 
and amended April 28, 1904, providing that: 

“Incorporated savings banks paying interest to their depositors, 
shall make report under oath to the Board of Personal Tax Appraisers 
on or before the first day of August in each year, as to the amount 
of their gross earnings, less the amount paid to their depositors, for 
the preceding year ending June 30th, and shall pay thereon to 
the Collector of Taxes of the District of Columbia, four per cent, 
per annum^’. 

And, whereas, there were in force at said time certain laws of the 
United States relating to the issuance of United States Liberty Bonds 
and other obligations, providing that said bonds and obligations, 
“Shall be exempt both as to principal and interest from all 

2 taxation now or hereafter imposed by the United States, 
any State, or any possession of the United States, 

or by any local taxing authority, except (a) estate or in¬ 
heritance tax, and (fr) graduated additional income tax, commonly 
known as surtax, and excess profits and war profits tax, now or here¬ 
after imposed by the United States upon the income or profits of 
individuals, partnerships, associations or corporations.^’ 

And for that, to wit, on the first day of August, 1919, the defend¬ 
ant, through its officers and agents, without authority of law, but 
wTongfully claiming to be thereunto authorized by Paragraph 
5 of Section 6 of the aforesaid Act of Congress, assessed against 
the plaintiff a certain alleged tax in the sum of Four Thousand Six 
Hundred and Four Dollars ($4,604.34) and thirty-four cents, for 
the year commencing July 1, 1918, and ending June 30, 1919, 
the said assessment being upon the alleged gross earnings of the said 
Savings Bank for the year aforesaid, including interest received 
by the plaintiff on United States Liberty Bonds, Victory Bonds, 
War Savings Stamps and Certificate- of Indebtedness of the United 
States, issued pursuant to the laws aforesed^ in which said Govern¬ 
ment Bonds and obligations the said plaintiff had invested a portion 
of its capital, the interest thereon amounting to the sum of 
Sixteen thousand five hundred and seven dollars ($16,507.33) 
and thirty-three cents, and the amount of the alleged tax upon the 
said Government Bonds and obligations being the sum of Six hun¬ 
dred and sixty dollars ($660.29) and twenty-nine cents, and for 
that thereafter, to wit, on the eleventh day of July, 1920, the said 
plaintiff protested against the said assessment of taxes for the period 
aforesaid, so far as the said assessment included taxation upon 
interest received upon the Government Bonds sind obligations 

3 above mentioned, and appealed therefrom to the Board of 
Personal Tax Appeals of the District of Columbia, which said 

appeal the defendant, acting through its officers and agents, said 
Board of Personal Tax Apwals in the District of Columbia, over¬ 
ruled, and plaintiff avers mat it duly tendered to the defendant 
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the amount of taxes actually due and owing to the said defendant, 
excluding the tax upon interest on Grovernment Bonds and obliga¬ 
tions aforesaid, but the defendant declined and refused to accept 
the money so tendered and thereafter the said defendant, disregard¬ 
ing the protest and appeal of the plaintiff, acting through the 
Collector of Taxes for the District of Columbia, demanded that the 
plaintiff pay the whole of said alleged assessment of Four thousand 
six hundred and four dollars ($4,604.34) and thirty-four cents, 
including interest on the said Government bonds and obligations, 
and then and there threatened to restrain, seize and sell the property 
of the plaintiff unless the plaintiff would yield to the defendant 
the whole of its demand under its said wrongful and illegal assess¬ 
ment; and thereafter, to wit, on the eleventh day of June, 1920, 
the plaintiff, acting under duress, and solely in order to avoid the 
said distraint, seizure and sale of its property, then immediately 
pending and threatened by the defendant, and being otherwise 
wholly without remedy to prevent the same, paid under protest to 
the defendant, through its officer and agent the Collector of Taxes 
of the District of Columbia, the sum of Four thousand six hundred 
and four dollars ($4,604.34) and thirty-four cents, being the amount 
of the tax so illegally and wrongfully assessed as aforesaid, which 
amount is still in the possession of the defendant, and no 
4 part of said sum so paid has ever been repaid or reimbursed by 
defendant to plaintiff, or otherwise, although thereunto often 
requested. 

And the plaintiff, by virtue of the premises, sues the defendant 
to recover so much of the said tax so assessed, and the payment 
thereof enforced against it, as is illegal, namely, the sum of Six 
hundred and sixty dollars ($660.29) and twenty-nine cents, together 
with costs of suit. 

JULIUS I. PEYSER, 

MILTON STRASBURGER 

Attorneys for Plaintiff. 


Summons. 

Issued October 18, 1920. 

4c ^ 3(e 3^ 

The President of the United States to the Defendant, Greeting: 

I 

You are hereby Summoned to appear in this Court on or before 
the twentieth day, exclusive of Sundays and legal holidays, after 
the day of service of this Writ upon you, to answer the Plaintiff’s 
Suit, and show why he should not have judgment against you for 
the cause of action stated in his declaration ; and in case of your 
failure so to appear and answer, judgment will be given against you 
by default 
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Witness, The Honorable Walter I. McCoy, Chief Justice of said 
Court, the 18 day of October, A. D. 1920. 

[SEAL.] MORGAN H. BEACH, 

Clerk. 

By CHAS. F. COFLIN, 

Assistant Clerk. 

J. I. PEYSER, 

M. STRASBURGER, 

Attorneys. 
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Marshalls Return. 


Served copies of the declaration, affidavit, and this summons, 
on the Defendant, District of Columbia by service on Col. Kutz, 
Com. of the D. of C. personally the 18th day of Oct., 1920. 

MAURICE SPLAIN, 

Marshal. 


N. 


Motion to Dismiss. 

Filed November 6, 1920. 

4( 4c 4c 34^ 

Now comes the defendant, the District of Columbia, by its counsel, 
and moves to dismiss the above entitled caust for that. 

1. No cause of action is stated in the declaration filed herein. 

2. The tax imposed on the plaintiff is a franchise tax measured 
by its gross earnings. 

3. There is no tax imposed on the securities in the said declaration 
mentioned but the interest from the said securities go to swell the 
amount of gross earnings which are made the measure of the tax. 

F. H. STEPHENS, 
Attorney for Defendant. 


6 Memorandum Opinion of the Court. 

Filed February 18, 1921. 

4* 4c 4c 4c 4c 4c 4c 

In this case the defendant has moved, to dismiss the Declaration 
upon grounds that go to the substance and not to the form of the 
pleading. The attack therefore should have been by demurrer 
instead of a motion to dismiss, but in the interest of economy of 
time and essential justice, the Court will treat the motion as a general 
demurrer, and in that view dispose of it. 

The action is founded on the contention that the tax laws under 
which the tax, for recovery of which this action was brought, was 
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levied, and paid under protest by the plaintiff, imposed a personal 
property tax upon it, and being such a tax that there should have 
been exempted from it the proceeds of so much of the plaintifif’s 
gross income as had been derived from its investments in Liberty 
Bonds, Victory Bonds, War Savings Stamps and Certificates of In- 
debt^ness of the United States, in accordance with the exemption 
provisions of the laws relating to the issue of said bonds and 
obligations. 

Upon the part of the defendant it is insisted that the tax of which 
complaint is made, is not, so far as the plaintiff is concerned, a tax 
on personal property but is an excise or franchise tax and being 
so, the exemption claimed by the plaintiff does not extend to it. 

The plaintiff’s contentions are based upon its interpretation of 
the Act of Congress approved July 1,1902 as amended April 28,1904, 
and much reliance is placed upon the language of the Court of 
Appeals in the case of CJiesapeake and Potomac Telephone 

7 Company vs. District of Columbia, 39 Appeals 565. 

The defendant also bases its contentions upon an interpre¬ 
tation of the Act of Congress mentioned above and as well a long 
line of decisions of the Supreme Court, several of which seem to 
be more or less directly in point. 

The Telephone Company case mentioned, was an action by the 
Company against the District to recover penalties assessed against 
it for its failure to make a return of its gross earnings for taxing 
purposes within the period prescribed by the aforesaid Act of Congress 
of July 1, 1902, and for penalties also imposed for failure to pay 
the tax levied in due time. The Company contended that these pen¬ 
alties could not under the law be imposed upon it, and in this con¬ 
nection pressed the claim that the tax was a franchise or excise tax 
upon gross earnings and was not a personal property tax, and that the 
penalty provisions of the law that had been invoked against it, did 
not cover or extend to a franchise or excise tax. In noticing this 
contention the Court of Appeals, pages 568 and 569, uses this 
language: 

‘‘This tax upon gross earnings has been called by plaintiff a special 
franchise tax. It is not so denominated in the law. The gross 
earnings of a corporation are personal propertv, and it would seem 
from the clause making its real estate taxable, that Congress intended 
the tax upon gross earnings to be in lieu of other personal property. 
At any rate it has been so interpreted by the assessors, who, as the 
declaration alleges, have made no other assessment upon the personal 
property of the plaintiff.” 

It is clear that the Court did not find it necessary to decide whether 
the tax was a franchise or excise tax or a personal property tax, hold¬ 
ing, in effect at least, that whether the one or the other, the de- 

8 linquent corporation tax-payer was liable for the penalties that 
had been imposed upon the plaintiff, as heretofore stated, 

the Court using on page 570 of the report, this language: 

“There is no reasonable ground for a construction of the statute 
that would make a distinction in respect of the 20 per cent ad^tion 
to the assessment, or the 1 per cent penalty per month for nonpay- 
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ment of the tax, between natural persons liable to a tax on personal 
property, and artificial persons liable to the same, though upon a 
different basis of assessment.’^ 

This case was decided on February 13, 1913. Nearly three years 
and six months before, to be exact on June 24, 1909, Justice Wright 
of this Court filed a written opinion in the case of Merchants and 
Mechanics Savings Bank vs. District of Columbia, #50957 Law 
Docket in which he held that the tax in question was a franchise or 
excise tax. And nearly a year after the decision of the Court of 
Appeals in the Telephone Company case, that is to say on December 
4, 1913, Justice Gould of this Court filed a written opinion in the 
case of Union Trust Company vs. District of Columbia, #52,820 Law 
Docket in which he took the same view of the charater of the tax 
as had Justice Wright in the earlier case. Certified copies of these 
opinions are attached to this Memorandum. 

It thus appears that very careful conderation has been given to the 
main question presented by the instant case by two able and ex¬ 
perienced members of this Court, and the conclusions then reached 
have undoubtedly been the law of this Court since their announce¬ 
ment. Furthermore it should be noted that the Administrative con¬ 
struction of the Act of Congress has been, ever since its enactment, 
that the tax is a franchise or excise tax and not a personal 

9 property tax. Of course, it should be needless to state that 
if the Court of Appeals had decided the point now again 

presented in the pending case, in the way its language in the Tele¬ 
phone Company case, quoted above, might be said to indicate it 
would do, that is to say, that the tax is a personal property tax and 
not a franchise or excise tax, our course now w^oiild be free from 
difficulty and the demurrer would be overruled without hestitation. 

The question presented is one of importance, at least to the 
District of Columbia, and should be authoritatively settled and put 
at rest. 

A careful examination of the Act of Congress under the authority 
of which, the tax complained about was levied and collected, suggests, 
with all deference to the opinions of the members of this Court to 
which reference has been made, that powerful reasons exist, in 
addition to those intimated by the Court of Appeals in the Tele¬ 
phone Company case, supra, for holding that the tax is a personal 
property tax, but these are not so convincing as to warrant a de¬ 
parture from what has been declared to be the law of the matter by 
this Court for a dozen years, in the absence of a decision and judg¬ 
ment to the contrary by the reviewing tribunal. The conclusion 
therefore is that the demurrer must be sustained and it is so 
Ordered February 18th, 1921. 

F. L. SIDDONS, Justice. 

10 Supreme Court of the District of Columbia. 

Saturday, February 19th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 
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Comes now the plaintiff by its attorneys and elects to stand upon 
its declaration to which a demurrer was sustained on February 
18th, 1921, and thereupon this cause is ordered dismissed at the 
costs of plaintiff. 

Wherefore, it is considered that the plaintiff take nothing by this 
action, that the defendant go hence without day, be for nothing 
held and recover of plaintiff its costs of defense to be taxed by the 
Clerk and have execution thereof. 

PVom the foregoing judgment, the plaintiff by its said attorneys, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars. 

Memorandum. 

February 28, 1921.—Undertaking on Appeal approved and filed. 

11 Assignments of Error. 

Filed March 9,1921. 

♦ ♦ ♦ ^ ♦ 

The Court erred as follows: 

1. In holding that the Act of Confess approved July 1, 1902, 
as amended April 28,1904, (under which the tax paid under protest 
for the recovery of which this action was brought) did not impose 
a personal property tax upon plaintiff; and in failing to hold that 
there should have been exempted from it the proceeds of so much of 
the plaintiff’s gross income as had been derived from its investments 
in Liberty Bonds, Victory Bonds and certificates of indebtedness of 
the United States, in accordance with the exemption provisions of 
the laws relating to the issue of said bonds and obligations. 

2. In holding that the aforesaid tax is not a tax on personal 
property but an excise or franchise tax, and that the exemption 
claimed by the plaintiff does not extend to it. 

3. In failing to follow the decision of the Court of Appeals in 
the case of Chesapeake & Potomac Telephone Company vs. District 
of Columbia, 39 Appeals, D. C. 565. 

4. In following the Administrative construction of the said Act 
of Congress, in conflict with the construction placed upon the law by 
the Court of Appeals. 

5. In sustaining defendant’s demurrer and entering judgment 
against plaintiff. 

JULIUS I. PEYSER. 

MILTON STRASBURGER. 

12 Designation of Record. 

Filed March 14,1921. 

♦ ♦♦♦♦♦♦ 

The Clerk of the Court will certify the following pleadings and 
papers in the above-entitled cause to the Court of Appeals of the 
District of Columbia: 
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1. Declaration, Bill of Particulars and Affidavit filed by plaintiff. 
Summons and return. 

3. Motion to dismiss filed by defendant. 

4. Memorandum opinion of the Court sustaining motion to dis¬ 
miss. 

5. Order of Court entered February 19th, 1921, showing cause 
dismissed and judgment entered against plaintiff for costs, appeal 
noted, etc. 

6. Memorandum showing Undertaking approved and filed Feb¬ 
ruary 28, 1921. 

7. Assignment of Errors. 

8. This Designation. 

JULIUS I. PEYSER, 

MILTON STRASBURGER, 

Attorneys for Plaintiff. 

13 Supreme Court of the District of Columbia. 

United States of America, 

. District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 12, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 64453 at Law, wherein 
Security Savings & Commercial Bank, a corporation is Plaintiff 
and District of Columbia, a Municipal Corporation is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of April, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

ByW. E. WILLIAMS, 

E. W. 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3608. Security Savings & Commercial Bank, a corporation, appel¬ 
lant, vs. District of Columbia. Court of Appeals, Distnct of Columbia. 
FiM Apr. 11,1921. Henry W. Hodges, clerk. 
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